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INTRODUCTION 

John Linko (“Requester”) submitted a request (“Request”) to Sewickley Borough 

(“Borough”) pursuant to the Right-to-Know Law (“RTKL”), 65 P.S. §§ 67.101 et seq., seeking, 

among other records, Zoning Hearing Board (“Board”) meeting minutes.  The Borough granted 

the Request in part, and the Requester appealed to the Office of Open Records ("OOR") contesting 

the fees assessed by the Borough for the records.  For the reasons set forth in this Final 

Determination, the appeal is granted, and the Borough is required to take further action as directed. 

FACTUAL BACKGROUND 

On November 15, 2018, the Request was filed, seeking a Resource Protection Analysis 

prepared as part of a development application and “[m]eeting minutes of the [Board] from June 

2018 through September 2018.”  On the Request form, the Requester noted that he was seeking 

“electronic copies…via email.”  On December 21, 2018, after invoking a thirty-day extension to 

respond under 65 P.S. § 67.902(b), the Borough partially granted the Request. In its response, the 
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Borough explained that Board meetings are transcribed by a stenographer and that meeting minutes 

are not taken. As such, the Borough denied the Request to the extent it sought minutes, but 

interpreted the Request as also seeking the meeting transcripts. The Borough further explained that 

although the Board met in June and September 2018, a transcript for the June 2018 meeting was 

not ordered from the stenographer. As such, the Borough denied access to the June transcript, 

citing the OOR’s decision in Hornyak v. Fairview Township, AP 2011-0414, 2011 PA O.O.R.D. 

LEXIS 619.  The Borough granted access to the September 2018 transcript, but indicated that the 

Pennsylvania Municipalities Planning Code (“MPC”), 53 P.S. § 10908(7), required the Requester 

to pay the duplication fees sought by the Borough’s stenographer in the amount of $313.50 for an 

electronic copy or $323.50 for a mailed hard copy.  The Borough denied access to the Resource 

Protection Analysis, indicating that no such record existed within its possession. 

  On December 28, 2018, the Requester appealed to the OOR, contending that the 

September 2018 transcript exists within the Borough’s possession, custody or control, and 

challenging the stenographer fees assessed by the Borough.1 The OOR invited both parties to 

supplement the record and directed the Borough to notify any third parties of their ability to 

participate in this appeal.  65 P.S. § 67.1101(c).  

On January 23, 2019, the Borough filed a position statement and an attestation from Nancy 

Watts, the Borough’s Code Enforcement Officer and Building Inspector.  The Borough copied its 

stenographer, Donna McMullen, on the submission.  To date, Ms. McMullen has not requested to 

participate in this matter as an interested participant under 65 P.S. § 67.1101(c). 

 

 

                                                 
1 The permissibility of fees is within the OOR's jurisdiction and may be challenged on appeal. Bagwell v. Pa. Dept. of 

State, OOR Dkt. AP 2014-0401, 2014 PA O.O.R.D. LEXIS 275.   
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LEGAL ANALYSIS 

“The objective of the Right to Know Law ... is to empower citizens by affording them 

access to information concerning the activities of their government.”  SWB Yankees L.L.C. v. 

Wintermantel, 45 A.3d 1029, 1041 (Pa. 2012).  Further, this important open-government law is 

“designed to promote access to official government information in order to prohibit secrets, 

scrutinize the actions of public officials and make public officials accountable for their 

actions.”  Bowling v. Office of Open Records, 990 A.2d 813, 824 (Pa. Commw. Ct. 2010), aff’d 75 

A.3d 453 (Pa. 2013).   

The OOR is authorized to hear appeals for all Commonwealth and local agencies.  See 65 

P.S. § 67.503(a).  An appeals officer is required “to review all information filed relating to the 

request” and may consider testimony, evidence and documents that are reasonably probative and 

relevant to the matter at issue.  65 P.S. § 67.1102(a)(2).  An appeals officer may conduct a hearing 

to resolve an appeal.  The law also states that an appeals officer may admit into evidence testimony, 

evidence and documents that the appeals officer believes to be reasonably probative and relevant 

to an issue in dispute.  Id.  The decision to hold a hearing is discretionary and non-appealable.  Id.; 

Giurintano v. Pa. Dep’t of Gen. Servs., 20 A.3d 613, 617 (Pa. Commw. Ct. 2011).  Here, the OOR 

has the necessary information and evidence before it to properly adjudicate the matter. 

The Borough is a local agency subject to the RTKL that is required to disclose public 

records.  65 P.S. § 67.302.  Records in possession of a local agency are presumed public unless 

exempt under the RTKL or other law or protected by a privilege, judicial order or decree.  See 65 

P.S. § 67.305.  Upon receipt of a request, an agency is required to assess whether a record requested 

is within its possession, custody or control and respond within five business days.  65 P.S. § 67.901.  
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An agency bears the burden of proving the applicability of any cited exemptions.  See 65 P.S. § 

67.708(b).   

Section 708 of the RTKL places the burden of proof on the public body to demonstrate that 

a record is exempt.  In pertinent part, Section 708(a) states: “(1) The burden of proving that a 

record of a Commonwealth agency or local agency is exempt from public access shall be on the 

Commonwealth agency or local agency receiving a request by a preponderance of the 

evidence.”  65 P.S. § 67.708(a)(1).  Preponderance of the evidence has been defined as “such proof 

as leads the fact-finder … to find that the existence of a contested fact is more probable than its 

nonexistence.”  Pa. State Troopers Ass’n v. Scolforo, 18 A.3d 435, 439 (Pa. Commw. Ct. 2011) 

(quoting Pa. Dep’t of Transp. v. Agric. Lands Condemnation Approval Bd., 5 A.3d 821, 827 (Pa. 

Commw. Ct. 2010)).  Likewise, “[t]he burden of proving a record does not exist ... is placed on 

the agency responding to the right-to-know request.”  Hodges v. Pa. Dep’t of Health, 29 A.3d 

1190, 1192 (Pa. Commw. Ct. 2011). 

The Borough contends that the MPC requires that the Requester pay the stenographer fee 

of $313.50 in order to receive an electronic copy of the September 2018 transcript.  The Borough 

argues that the MPC’s provision pertaining to zoning hearing board transcripts is in direct conflict 

with the more general fee provisions of the RTKL and that as such, the more specific MPC 

provisions should govern.  

In support of its position, the Borough relies on Section 908(7) of the MPC which provides 

as follows: 

§ 10908. Hearings 

The board shall conduct hearings and make decisions in accordance with the following 

requirements: 

     ............ 
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(7) The board or the hearing officer, as the case may be, shall keep a stenographic 

record of the proceedings. The appearance fee for a stenographer shall be shared 

equally by the applicant and the board. The cost of the original transcript shall be 

paid by the board if the transcript is ordered by the board or hearing officer or shall 

be paid by the person appealing from the decision of the board if such appeal is 

made, and in either event the cost of additional copies shall be paid by the person 

requesting such copy or copies. In other cases the party requesting the original 

transcript shall bear the cost thereof.  

 

53 P.S. § 10908(7) (emphasis added).  The Borough asserts that the Requester is a person 

requesting an additional copy of the transcript and should, therefore, pay the cost, i.e., 

stenographer’s fee, for the transcript. 

Section 707(c) of the RTKL addresses access to certain records, including transcripts.  It 

provides, in relevant part:  

(1) Prior to an adjudication becoming final, binding and nonappealable, a 

transcript of an administrative proceeding shall be provided to a requester 

by the agency stenographer or a court reporter, in accordance with agency 

procedure or applicable contract. 

  

(2) Following an adjudication becoming final, binding and nonappealable, 

a transcript of an administrative proceeding shall be provided to a requester 

in accordance with the duplication rates established in section 1307(b). 

 

65 P.S. § 67.707(c). 

  Ms. Watts’ Attestation offers evidence that the September 2018 proceeding involved a 

hearing for Board Hearing Case No. 18-06 and that the Board issued a decision in that matter on 

October 2, 2018, which was not appealed. Ms. Watts also confirms that the Board ordered and 

possesses a transcript from the proceeding.  Hence, as is acknowledged by the Borough, Section 

707(c)(2) of the RTKL is the relevant provision at issue here.  Furthermore, Section 1307(b) of the 

RTKL authorizes the OOR to set fees "for duplication by photocopying … transmission by … 

electronic means and other means of duplication." 65 P.S. § 67.1307(b)(1)(i).  Fees authorized by 

the OOR are set forth in the OOR’s Official RTKL Fee Schedule.  See OOR’s Official RTKL Fee 



6 

 

Schedule, available at https://www.openrecords.pa.gov/RTKL/FeeStructure.cfm  (last revised Oct. 

15, 2018).  However, subsection (g) of that same Section recognizes that fees for records set forth 

in other statutes may be applicable and govern in the event of a conflict.2 65 P.S. § 67.1307(g).  

Moreover, Section 3101.1 of the RTKL provides that “if the provisions of this act regarding access 

to records conflict with any other federal or state law, the provisions of this act shall not apply.” 

65 P.S. § 67.3101.1. 

In Flick v. Borough of Baldwin, an agency granted a request for zoning board meeting 

transcripts, but assessed the stenographer’s fees and an additional copying fee to the requester. No 

copies of the transcript existed except for the untranslated stenographic notes in possession of the 

stenographer.  Applying Section 908(7) of the MPC, the OOR found that since the request was for 

an original transcript, the requester was obligated to bear the cost of the stenographer’s 

transcription, but not any additional copying costs.  Most notably, however, within its legal 

analysis, the OOR suggested that, in the future, if the agency keeps a copy of the transcript to store 

and/or archive in its files, the agency would not be able to again charge the stenographer’s fees, 

but could only charge the reasonable copying cost of 25 cents per page.  OOR Dkt. AP 2009-0581, 

2009 PA O.O.R.D. LEXIS 403; see generally Somaru v. Nether Providence Twp., OOR Dkt. AP 

2015-0163, 2015 PA O.O.R.D. LEXIS 298 (acknowledging the presence of a potential 

inconsistency between the RTKL and the MPC as it relates to fees assessed for certain hearing 

transcripts).   

After reviewing the relevant RTKL provisions and Section 908(7) of the MPC, we do not 

find that a conflict exists between the two statutes.  Instead, the OOR interprets the language in 

Section 908(7) of the MPC to apply in limited context to those persons involved in the hearing 

                                                 
2 Section 1307(g) of the RTKL provides, "[e]xcept as otherwise provided by statute, no other fees may be imposed 

unless the agency necessarily incurs costs for complying with the request..."  65 P.S. § 67.1307(g) (emphasis added).   

https://www.openrecords.pa.gov/RTKL/FeeStructure.cfm
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before a board or an appeal from a board’s decision. The Borough focuses its attention on the 

language in the MPC which states that “the cost of additional copies (of the transcript) shall be 

paid by the person requesting such copy or copies.” 53 P.S. § 10908(7).  However, all of the words 

of the provision cited to by the Borough, including the words “in either event,” must be given 

proper effect.  1 Pa.C.S. § 1921(a) ([a]ll “statute[s] shall be construed, if possible, to give effect to 

all its provisions”). The cost of an original transcript is to be paid (1) by the board, if ordered by 

the board or hearing officer, or (2) by the person appealing from the decision of the board… and 

in either event, the cost of additional copies is to be paid by the person requesting such copies.  We 

would interpret “in either event” to refer to scenarios 1 or 2 and thus, the person requesting copies 

is either the board, the hearing officer, or the person appealing from the decision. Additionally, the 

final sentence of the provision suggests that in other cases (not scenarios 1 or 2), such as where no 

appeal is taken and the transcript is not ordered by the board, a “party” requesting the “original 

transcript” shall bear the cost.  Based on its plain language, Section 908(7) does not appear to 

address when copies of hearing transcripts are sought by the general public.  Rather, it seems only 

to contemplate transcripts sought or ordered by those involved in the hearing or appeal under the 

MPC.3 Here, the Borough possesses a copy of the September 2018 transcript and the adjudication 

resulting from that hearing is final.  As such, the Borough is required to provide a copy of that 

record in a manner consistent with the duplication rates established by Section 1307 of the RTKL. 

65 P.S. § 67.707(c)(2).4        

                                                 
3 Even if we were to apply Section 908(7) to the instant matter, the Section only indicates that “the cost of additional 

copies (of the transcript) shall be paid by the person requesting such copy or copies,” However, the obligation of the 

Requester to pay for the transcript is not at issue here.  Instead, “the amount” of costs to be paid by the Requester is 

the primary question to be answered, and Section 908(7) is silent as to “the amount” of costs to be assessed for copies 

of a transcript.  As such, it contains no express language that conflicts with the RTKL’s fee provisions.  Cf. Hendricks 

v. Lehigh County District Attorney’s Office, OOR Dkt. AP 2017-2334, 2018 PA O.O.R.D. LEXIS 65 (finding that a 

request for a court transcript is governed exclusively by language in the local rule of judicial administration). 
4 Both the Requester and the Borough raise the issue of whether the transcript should be considered a “specialized 

document” under the OOR’s Fee Schedule.  In the Schedule, specialized documents are defined as “[i]ncluding, but 
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It is worth noting that an agency is permitted to impose reasonable fees necessarily incurred 

in complying with a RTKL request. 65 P.S. § 67.1307(g). Ms. Watts attests that the Borough’s 

stenographer “intended to be paid in full for any additional copies of the transcript.” Except for 

this general statement in the Attestation, the Borough has offered no evidence, such as the 

existence of a contractual obligation between the Borough and its stenographer, to support a 

finding that it would necessarily incur additional costs in order to comply with the Request.  Nor 

has the Board’s stenographer requested to participate or offer any evidence to contradict the 

findings herein.   

In his Request, the Requester asks that any responsive records be provided electronically 

via email to him.  If the transcript copy in the Borough’s possession exists electronically, a copy 

of it should be provided electronically to the Requester without the imposition of any fees.  

Otherwise, the transcript should be provided at the rate of 25 cents per copy consistent with the 

OOR Fee Schedule.5 

CONCLUSION 

For the foregoing reasons, the appeal is granted, and the Borough is required to provide a 

copy of the September 2018 transcript as set forth above within thirty days.  This Final 

Determination is binding on all parties.  Within thirty days of the mailing date of this Final 

Determination, any party may appeal to the Allegheny County Court of Common Pleas.  65 P.S. 

§ 67.1302(a).  All parties must be served with notice of the appeal.  The OOR also shall be served 

notice and have an opportunity to respond as per Section 1303 of the RTKL.  65 P.S. § 67.1303.  

However, as the quasi-judicial tribunal adjudicating this matter, the OOR is not a proper party to 

                                                 
not necessarily limited to, non-standard sized documents and blueprints.”  In the instant matter, however, we are not 

presented with any evidence to persuade us that the transcript at issue is anything other than a standard-sized document 

requiring normal duplication. 
5 See OOR’s Official RTKL Fee Schedule available at https://www.openrecords.pa.gov/RTKL/FeeStructure.cfm.      

https://www.openrecords.pa.gov/RTKL/FeeStructure.cfm
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any appeal and should not be named as a party.6 This Final Determination shall be placed on the 

OOR website at: http://openrecords.pa.gov. 

 

FINAL DETERMINATION ISSUED AND MAILED:   March 26, 2019 

 

 /s/ Angela Edris 

_________________________   

APPEALS OFFICER 

ANGELA EDRIS, ESQ. 

 

Sent via email to:  John Linko 

                              Christopher L. Voltz, Esq. 

                               Donna McMullen  

 

 

  

                                                 
6 Padgett v. Pa. State Police, 73 A.3d 644, 648 n.5 (Pa. Commw. Ct. 2013). 

http://openrecords.pa.gov/

