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IN THE UNITED STATES DISTRICT COURT FOR   
THE WESTERN DISTRICT OF PENNSYLVANIA  

 
SCOTT F. FETTEROLF AND TERESA 
E. FETTEROLF, 
   Plaintiffs, 
 
 v. 
 
BOROUGH OF SEWICKLEY HEIGHTS, 
 
   Defendant. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
Case No. 2:18-cv-939-JFC 
 
The Honorable  
Joy Flowers Conti 

 
 
 
 
 

 
 

MEMORANDUM IN OPPOSITION TO  
DEFENDANT’S MOTION TO DISMISS 

 
 Plaintiffs Scott and Teresa Fetterolf (“Fetterolfs”), by and through their undersigned 

counsel, respectfully submit this Memorandum in Opposition to the Defendant’s Motion to 

Dismiss.  

ARGUMENT 

I. The Plaintiffs Suffer Irreparable Harm During Each Passing Day 
 

The Defendant is dismissive of the harm caused to the Fetterolfs, claiming that they have 

not suffered “any injury.”  Doc. 10, pgs 10, 13.  However, the risk that the Fetterolfs would have 

subjected themselves to and would continue to subject themselves to if they were to use their 

property, as desired, for their religious purposes causes their First Amendment rights to be 

chilled. 

The Fetterolfs routinely held Bible studies on their property up until receiving the Notice 

of Violation / Cease and Desist Order. See Exhibit A (Notice of Violation / Cease and Desist 

Order). They also held occasional worship events (gatherings that include religious singing), 

retreats for religious purposes such as for seminary students, and fundraisers on their property.  
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The Fetterolfs have been forced to completely stop hosting each of these types of events for 10 

months.  For example, recently the pastor of Bellevue Christian Church requested permission 

from the Fetterolfs to meet with young adults for a retreat at their property, similar to one that 

was held two years prior. See Exhibit B (email from Pastor Gohn). That event would have been 

held on August 4, 2018, a date after this lawsuit was filed.  However, in the absence of a 

preliminary injunction, the Fetterolfs had to decline.  The Fetterolfs have traditionally hosted a 

Labor Day picnic for seminary students, but that event has not been able to be scheduled in the 

absence of  preliminary relief. Doc. 1, pg 10, ¶ 59.  The Fetterolfs want to host a fundraiser to 

support the Billy Graham Library in the fall, but that event cannot take place without an 

injunction, either. Doc. 1, pg 10, ¶ 59. 

In the context of First Amendment claims, a plaintiff’s assertion of irreparable harm is 

“inseparably linked” to the likelihood of success on the merits. WV Ass’n of Club Owners & 

Fraternal Services, Inc. v. Musgrave, 553 F.3d 292, 298 (4th Cir. 2009). This is because “[t]he 

loss of First Amendment freedoms, for even minimal periods of time, unquestionably constitutes 

irreparable injury.” Legend Night Club v. Miller, 637 F.3d 291, 302 (4th Cir. 2011) (quoting 

Elrod v. Burns, 427 U.S. 347, 373 (1976)). “This principle applies with equal force to the 

violation of Religious Land Use and Institutionalized Persons Act (“RLUIPA”) rights 

because RLUIPA enforces First Amendment freedoms, and the statute requires courts to 

construe it broadly to protect religious exercise.” Opulent Life Church v. City of Holly Springs 

Miss., 697 F.3d 279, 295 (5th Cir. 2012). 

Defendant argues that “the Fetterolfs’ ‘continuing injury’ is entirely self-inflicted.”  Doc. 

10, pg 2.  It reasons that the Pennsylvania Municipalities Planning Code precludes the Borough 

from enforcing the Cease and Desist Order during the pendency of the Zoning Hearing Board 
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appeal.  Doc 10, pgs 2, 12.  However, it was only upon filing for a Preliminary Injunction that 

the Borough responded that the appeal of the Notice of Violation/Cease and Desist Order 

operates as any kind of stay. Besides, the Borough refused to consent that activities that were not 

specifically listed in the Notice of Violation/Cease and Desist Order are stayed, such as the 

request to hold, during pendency of the zoning hearing board hearing, a church staff retreat for 

10-20 people, a prayer group meeting for 10 people, a church youth group gathering with 40 

people, or a Labor Day picnic for seminary students of about 100 people. Doc 1, pg 10 ¶¶ 59-62. 

As such, holding any of those events would subject the Fetterolfs to another Notice of 

Violation/Cease and Desist Order for using the property as a Place of Worship or Place of 

Assembly. Indeed, the Borough even refused to agree that a Bible Study, which is explicitly 

listed in the Notice of Violation/Cease and Desist Order, was stayed before the Fetterolfs filed 

this suit, even when asked. Id. It is hardly any wonder that the Fetterolfs self-policed their 

activities.1   

                                                 
1 This is especially true in light of the fact that the Borough violated Pennsylvania law by failing 
to give adequate notice pursuant to 53 P.S. § 10616.1, which states in relevant part: 
 

(c) An enforcement notice shall state at least the following: 
 

*** 
 
(6) That failure to comply with the notice within the time specified, 

unless extended by appeal to the zoning hearing board, constitutes a 
violation, with possible sanctions clearly described. 

 
(emphasis added).  It is this language that the courts emphasize for the proposition that a 
municipality is precluded from seeking enforcement of the notice until the Zoning Hearing 
Board has issued a final determination.  See e.g. Woll v. Monaghan Twp., 948 A.2d 933, 937 (Pa. 
Cmwlth. 2008).  Yet, Sewickley Heights left out the “unless extended by appeal” language in 
their notice.  The Notice of Violation/Cease and Desist Order only said that “you have the right 
to appeal this Notice of Violation/Cease and Desist Order in writing to the Borough Zoning 
Hearing Board within thirty (30) days of receipt of this notice if you believe that I have 
misinterpreted or misapplied the Zoning Ordinance.”  See Exhibit A.  The next paragraph goes 

Case 2:18-cv-00939-JFC   Document 14   Filed 08/28/18   Page 3 of 11



4 
 

The Notice of Violation/Cease and Desist Order also poorly defines its scope. It is written 

in such a way that the Fetterolfs could easily be cited for additional events that are not explicitly 

listed within the Order but still violate Defendant’s unconstitutional application of the zoning 

ordinance. For example, while an appeal of the Order may serve as a stay allowing the Fetterolfs 

to hold an event listed in the Order like the “Merge” event since it was explicitly mentioned, a 

similar event not specifically referenced could still be deemed a “‘Place of Worship’ and/or a 

“Place of Assembly’” and subject to additional prosecution and fines.2     

The Fetterolfs’ desired activities violate the Borough’s application of its zoning 

ordinance. The fact that any stay would not stay activities not specifically listed in the Cease and 

Desist Order and the fact that the Borough has never consented—even when asked—to conduct 

their religious activities during the pendency of the Zoning Hearing Board action, demonstrates 

the ongoing risk of prosecution such that irreparable harm continues to exist.  Further, were the 

Fetterolfs to begin planning events such as the fundraiser for the Billy Graham Library and then 

learn from the Borough after a final determination from the Zoning Hearing Board that the 

                                                                                                                                                             
on to state that “[a]A violation of the Zoning Ordinance may result in the institution of a civil 
enforcement proceeding before a District Justice where the District Justice may impose a civil 
penalty of not more than Five Hundred Dollars ($500.00) for each violation….”  Id.  Thus, it 
would appear to any reader that any further behavior would result in a civil enforcement 
proceeding and a fine of $500.00, regardless of whether an appeal occurs. 
2 By way of analogy, if a property owner were cited for replacing the roof on her house with the 
wrong material, an appeal of a Notice of Violation/Cease and Desist would operate as a stay as to 
the house roof such that it would not need to be replaced during the pendency of the appeal. It 
would not operate as a license for the property owner to use the same material to replace the roof 
on her barn. She could again be cited and fined. In the same way, a properly written Cease and 
Desist Order regarding the “Merge” event may clarify that such an event may go forward 
because of the appeal, but it does not operate to give immunity to the Fetterolfs to hold any other 
event that the Borough may deem to be only permissible at a Place of Worship or Assembly. As 
such, the Fetterolfs are injured as they risk additional citations each time they exercise First 
Amendment rights. In fact, the Borough after determining that neither it nor the Zoning Hearing 
Board were able to issue a stay, stated that it is left to the Fetterolfs’ legal counsel to offer an 
opinion and/or advice to the Fetterolfs as to their rights and the permitted uses of their property 
under applicable law. Clearly, the Fetterolfs proceed at immense risk. 
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impending event is prohibited, it would do a great disservice to those the Fetterolfs wish to 

promote, assemble with, associate with, and religiously serve. Therefore, prompt injunctive relief 

is necessary so that their constitutional violations do not continue. 

II. The Fetterolfs’ Claims are Ripe 
 

A. RLUIPA and Free Exercise Claims 

Defendant argues that the RLUIPA and Free Exercise claims are not ripe because “this 

Court cannot therefore fully evaluate or narrow any of the issues raised in the Complaint without 

knowing the ZHB’s decision and the basis on which it may be rendered.”  Doc 10, pg 11.  

Defendant’s position relies primarily upon Murphy v. New Milford Zoning Commission, 402 

F.3d 342, 348 (2d Cir. 2005), and Congregation Anshei Roosevelt v. Planning & Zoning Bd., 338 

Fed. Appx. 214, 216-17 (3d Cir. 2009).  Both cases build upon the two-prong test created by 

Williamson County Regional Planning Comm’n v. Hamilton Bank of Johnson City, 473 U.S. 172, 

194-95 (1985), which questions whether 1) “the government entity charged with implementing 

the regulations has reached a final decision,” and 2) administrative remedies were exhausted.  

However, there is a growing trend in case law in the Third Circuit that suggests that a 

technically final determination is not required to create a ripe RLUIPA claim.  Congregation 

Anshei stressed the importance that a record needs to be “sufficiently developed.”  Congregation 

Anshei, 338 Fed. Appx. at 218.  If a fully litigated Zoning Hearing Board decision “were the law, 

municipalities would have license to impose illegal burdens by delaying the land use approval 

process endlessly.”  Israelite Church of God in Jesus Christ v. City of Hackensack, No. 11-5960-

SRC, 2012 U.S. Dist. Lexis 112793, at *14 (D.N.J. Aug. 10, 2012).  “The idea that 

municipalities can escape the strictures of RLUIPA just by running applicants in indefinite 

circles appears quite inconsistent with Congress’ intent.”  Id.  The “statute itself states: ‘this Act 
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shall be construed in favor of a broad protection of religious exercise, to the maximum extent 

permitted by the terms of this Act and the Constitution.’” Id. at *14-15, quoting  42 U.S.C. § 

2000cc-3(g).  Similarly, when a landowner was excluded from erecting a yeshiva gedola and 

mesivta on their property, that religious body was not required to participate in the municipal 

hearing process because the “process would only seek to amplify the harm,” that is, being unable 

to freely exercise their religion during the pendency of the local hearing process. Congregation 

Kollel v. Twp. of Howell, No. 16-2457-FLW,  2017 U.S. Dist. Lexis 21974, *33-34 (D.N.J. Feb. 

16, 2017).   

The Fetterolfs’ claim is ripe for two reasons.  First, while the record is not complete, it is 

“sufficiently developed” because the Borough has rested its case at the municipal level.  The 

record already demonstrates all of the evidence that the Borough will present with regard to these 

issues. More importantly, the Fetterolfs’ situation fits the scenario described in Israelite Church.  

Sewickley Heights is running the Fetterolfs in indefinite circles.  The Fetterolfs appealed the 

Cease and Desist Order over 10 months ago and still do not know when the end date will be.  

The hearings are only scheduled for half a day, on one day per month.  The Fetterolfs have been 

forced to forgo their constitutional rights during an endless hearing process.  To allow this to 

continue would not be a “broad protection of religious exercise, to the maximum extent 

permitted.”  42 U.S.C. § 2000cc-3(g). 

The Fetterolfs tried to ease these concerns prior to filing this federal lawsuit.  They asked 

the Defendant if they could continue certain religious uses of their property during the pendency 

of the municipal litigation, but were given no such assurances.  They sought a stay, but were not 

given one.  To continue exercising religion on their own property, this lawsuit is their only 
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option, other than waiting, which Congregation Kollel demonstrates would only amplify the 

harm.  Because of the Defendant’s actions, this claim is ripe and should move forward promptly.   

B. Free Speech, Assembly, and Association 

Notably absent from the Defendant’s Motion to Dismiss and Brief in Support is any 

mention of Free Speech, Assembly, and Association.  These freedoms are not lumped into the 

religious land use test for ripeness under Williamson.  Rather, ripeness for the other First 

Amendment claims has a very low bar. 

The administrative finality does not apply to claims involving free speech rights.  

Peachlum v. City of York, 333 F.3d 429, 436 (3d Cir. 2003).  “Thus, where a party suffers a 

concrete injury prior to final administrative disposition, such as fines or unreasonable appeal 

fees, the claim may be considered sufficiently ripe.”  Id. at 437. Even if “a threat of enforcement 

restricting [the] First Amendment right of free speech exists, the controversy would be ripe.”  

Presbytery of the Orthodox Presbyterian Church v. Florio, 40 F.3d 1454, 1466 (3d Cir. 1994).  

This is true even if there is a “credible threat of enforcement…even though representations were 

made” by a government entity. Id. (emphasis added). In fact, even a “threat of such a suit...will 

have a significant and immediate ‘chilling’ effect on the exercise of...first amendment rights” so 

as to establish ripeness.  Salvation Army v. Dept. of Community Affairs, 919 F.2d 183, 204 (3d 

Cir. 1990) (Becker concurring); see also Sullivan v. city of Augusta, 511 F.3d 16, 31 (1st Cir. 

2007) (“[W]hen First Amendment claims are presented, reasonable predictability of enforcement 

or threats of enforcement, without more, have sometimes been enough to ripen a claim.”).  

Similarly, the First Amendment right of free association is “particularly apt to be found ripe for 

immediate protection because of the fear of irretrievable loss.”  Id. quoting 13A C. Wright, A. 

Miller & E. Cooper, Federal Practice and Procedure §3532.3 (2d ed. 1984); see also New 
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Mexicans for Bill Richardson v. Gonzales, 64 F.3d 1495, 1500 (10th Cir. 1995) (“First 

Amendment rights of free expression and association are particularly apt to be found ripe for 

immediate protection, because of the fear of irretrievable loss.”)   

The Fetterolfs’ injury is concrete because of the threat of future notice of violations and 

associated $500 dollar fines for each. While the subject of the current Zoning Hearing Board 

litigation may be stayed, the Fetterolfs are unable to determine if similar, or dissimilar, events 

that are religious will invite a new notice of violation/cease and desist order from the Defendant.  

Accordingly, the Fetterolfs have been forced to cease the practice of activity protected by the 

First Amendment for over ten months.  The representations by Defendant that the injuries are 

“self-inflicted” and that the Defendant is “precluded from taking any action to enforce the NOV” 

are insufficient to quash the chilling effect of the Cease and Desist Order since they wish to hold 

events that are not explicitly listed in the Notice of Violation. In fact, when counsel for 

Defendant conveyed to counsel for the Fetterolfs that no stay would be forthcoming, it stated that 

it is left to the Fetterolfs’ legal counsel to offer an opinion and/or advice to the Fetterolfs as to 

their rights and the permitted uses of their property under applicable law.  Loss of First 

Amendment rights for even a short period of time constitutes irreparable harm.  See Elrod, 427 

U.S. at 373. 

C. Vagueness 

Also notably absent from the Defendant’s Brief in Support of Motion to Dismiss is any 

mention of the Fetterolfs’ vagueness count.  In a vagueness claim, 

as in the criminal context, “when the plaintiff has alleged an intention to 
engage in a course of conduct arguably affected with a constitutional 
interest, but proscribed by a statute, and there exists a credible threat of 
prosecution thereunder, he should not be required to await and 
undergo...prosecution as the sole means of seeking relief.” 
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Planned Parenthood v. Farmer, 220 F.3d 127, 148 (3d Cir. 2000), quoting Babbitt v. United 

Farm Workers Nat’l Union, 442 U.S. 289, 298 (1979).  As in Farmer,  the Fetterolfs “have 

performed in the past, and intend to perform in the future.”  Id.  Also like Farmer, the law 

prohibiting the performance of constitutionally protected conduct “can be read to prohibit those 

constitutionally protected [activities].”  Id.  And, as in Farmer the Fetterolfs have “received no 

assurances that it would not be enforced against them if they performed [constitutionally 

protected activities].”  Id.  Accordingly, the Fetterofs are “entitled to know what they could not 

do.”  Id.   

CONCLUSION 

 The Fetterolfs are suffering irreparable injury because there continues to be no clarity in 

terms of what events may still provoke a Notice of Violation/Cease and Desist Order. In fact, so 

long as they are still being prosecuted because certain religious events are deemed categorically 

prohibited and thus violations of the ordinance, the Fetterolfs are chilled in other religious 

activities. Likewise, they cannot plan future activities that fall within the specific events listed, 

because another Kenya fundraiser, for instance, may need to be cancelled if the Fetterolfs do not 

prevail before the Zoning Hearing Board. Likewise, the issues are ripe for review for the reasons 

given above. 

Respectfully submitted, 
  
By: /s/ Randall L. Wenger 
  
RANDALL L. WENGER, PA 86537 
JEREMY L. SAMEK, PA 205060 
CURTIS SCHUBE, PA 325479* 
INDEPENDENCE LAW CENTER
23 North Front St. 
Harrisburg, PA 17101 
(717) 657-4990 
(717) 545-8107 Fax 
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rwenger@indlawcenter.org 
jsamek@indlawcenter.org 
cschube@indlawcenter.org 

Counsel for Plaintiffs 
  
 * Admission Pending 
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Certificate of Service 

 The undersigned hereby certifies that on August 28, 2018, the foregoing was filed with 

the Clerk of Court using the CM/ECF system for filing.  

Respectfully submitted, 
  
By: /s/ Randall L. Wenger 
  
RANDALL L. WENGER, PA 86537 
JEREMY L. SAMEK, PA 205060 
CURTIS SCHUBE, PA 325479* 
INDEPENDENCE LAW CENTER 
23 North Front St. 
Harrisburg, PA 17101 
(717) 657-4990 
(717) 545-8107 Fax 
rwenger@indlawcenter.org 
jsamek@indlawcenter.org 
cschube@indlawcenter.org 

Counsel for Plaintiff 
  
 * Application for Admission Forthcoming
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