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IN THE UNITED STATES DISTRICT COURT FOR THE  

WESTERN DISTRICT OF PENNSYLVANIA 

 

 

SCOTT F. FETTEROLF AND THERESA  

E. FETTEROLF,  

 

   Plaintiffs, 

 

 v. 

 

BOROUGH OF SEWICKLEY HEIGHTS,  

 

   Defendant. 

 

Civil Action No. 2:18-cv-00939 

 

Chief Judge Joy Flowers Conti 

 

 

 

 

BRIEF IN SUPPORT OF  

DEFENDANT’S MOTION TO DISMISS COMPLAINT 

 

 Defendant, the Borough of Sewickley Heights (the “Borough”), by and through its 

undersigned counsel, hereby files this Brief in Support of its Motion to Dismiss Plaintiffs Scott 

F. Fetterolf and Theresa E. Fetterolf’s (collectively the “Fetterolfs”) Complaint pursuant to 

Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6). 

I. INTRODUCTION 

 

This case arises out of a zoning dispute between the Fetterolfs and the Borough. On 

October 5, 2017, the Borough issued a Notice of Violation/Cease and Desist Order (the “NOV”) 

notifying the Fetterolfs that they were in violation of the Borough’s Amended and Restated 

Zoning Ordinance No. 294 (the “Zoning Ordinance”) for continuously using their property 

located in the Borough’s historical rural-residential zoning district as a: (1) place of worship or 

place of assembly; (2) commercial venue or event space; and (3) special or studio school.  

(Complaint, ECF No. 1, Exhibit A).  The Fetterolfs appealed the NOV (the “ZHB Appeal”) to 

the Sewickley Heights Zoning Hearing Board (the “ZHB”) on November 1, 2017.  (Complaint, 

¶¶ 56, 61).  The ZHB commenced a hearing on the ZHB Appeal on January 23, 2018 
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(Complaint, ¶ 57).  The ZHB Appeal is still pending before the ZHB and “could reasonably last 

until the end of the year.”  (Complaint, ¶ 58).   

Rather than properly allow the ZHB to exercise its exclusive jurisdiction and decide 

whether: (1) the Borough Zoning Officer’s determination to issue the NOV was correct, and (2) 

the Zoning Ordinance is substantively valid, the Fetterolfs inexplicitly ask this Court to intervene 

before the ZHB has issued a final determination. However, the Fetterolfs’ claims in their 

Complaint are not ripe for this Court.  The Fetterolfs have not exhausted their administrative 

remedy, the ZHB Appeal, and their Complaint should be dismissed in its entirety.  If the 

Complaint is not dismissed in its entirety, this Court and the ZHB will simultaneously be 

adjudicating the same issues and may potentially issue conflicting decisions.  If the Fetterolfs are 

ultimately unhappy with the ZHB’s final decision, they can refile their Complaint in this Court 

and the Court will have the benefit of the full hearing record developed before the ZHB.        

 Seemingly, the Fetterolfs are attempting to use this action to expedite resolution of the 

zoning issues pending before the ZHB so that they will not “continue to suffer irreparable 

injury.”  (See Complaint, ¶¶ 51-53).  However, the Fetterolfs’ “continuing injury” is entirely self-

inflicted.  Under Pennsylvania’s Municipalities Planning Code (the “MPC”) and Pennsylvania 

case law, the Borough is precluded from taking any action to enforce the NOV during the 

pendency of the ZHB Appeal.  Contrary to the Fetterolfs’ contentions, the Fetterolfs can proceed 

to use their property as they were before the NOV was issued without any risk of harm. The 

Fetterolfs apparently misunderstand the basic principles of Pennsylvania zoning law.  As there is 

no harm currently being suffered by the Fetterolfs, there is no reason for this Court to take any 

action before the ZHB makes a final determination.    
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For these reasons, and for the reasons stated herein, the Fetterolfs’ entire Complaint 

should be dismissed in its entirety.       

II. PROCEDURAL HISTORY AND FACTUAL BACKGROUND  

 

On July 18, 2018, the Fetterolfs filed their Complaint in this Court seeking declaratory 

and injunctive relief and damages on the alleged basis that the NOV and/or Zoning Ordinance 

violate the Religious Land Use and Institutionalized Persons Act (“RLUIPA”) and the United 

States Constitution.  (See Complaint, Counts I–VII, ¶¶ 63-133).  Specifically, the Fetterolfs 

allege that the Zoning Ordinance, as applied through the issuance of the NOV, violates 

RLUIPA’s Substantial Burdens Provision, 42 U.S.C. §2000cc(a), and Equal Terms Provision, 42 

U.S.C. § 2000cc(b)(1), and the United States Constitution’s right to free exercise of religion, 

right to free speech, right to assembly and association, and equal protection clause.  (Complaint, 

Counts I–VI, ¶¶ 63-114). In addition, the Fetterolfs’ claim that the Zoning Ordinance is 

unconstitutionally vague. (Complaint, Count VII, ¶¶ 115-133).   

The Fetterolfs also filed a contemporaneous Motion for Preliminary Injunction seeking to 

preliminarily enjoin the Borough from enforcing the NOV to prevent Bible studies, activities 

involving religious worship, religious retreats, and religious fundraisers on their property.1  (ECF 

Nos. 3 and 3-1). 

The Fetterolfs make the following allegations in support of their Complaint.2  

A. Background 

 

According to their Complaint, the Fetterolfs purchased thirty-five acres of property 

located within the Borough in 2003.  (Complaint, ¶¶ 24, 28).  The primary use of the property is 

                                                 
1 As fully described in the Borough’s Response to the Fetterolfs’ Motion for Preliminary 

Injunction, for the same reasons stated herein, the Fetterolfs’ Motion should be denied.  
2 Several of the Fetterolfs’ allegations are false and/or mischaracterize the true circumstances.   
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to farm.  (Complaint, ¶ 26).  The Fetterolfs allegedly bought the property to carry on the religious 

traditions started by a previous owner.  (Complaint, ¶¶ 4, 28).  The Fetterolfs claim they held 

many of the same religious events as the previous owner and have a sincerely-held religious 

belief that they are to meet with others to study the Bible, to gather with others to worship, to 

share in religious fellowship and refreshment and provide for others to do so, and to help the 

religious works of others through raising funds.  (Complaint, ¶¶ 29-30).  The Fetterolfs allege 

that the Borough permits similar secular activities in the Borough.  (Complaint, ¶ 12-14, 17).    

B. The Borough Issues the NOV 

 

On October 5, 2017, the Borough served the Fetterolfs with the NOV alleging violations 

of the Zoning Ordinance and purportedly prohibiting the Fetterolfs from conducting certain 

religious activities.  (Complaint, ¶¶ 1, 6-9).  The Fetterolfs claim that the NOV asserts that 

worship events, retreats, and fundraisers constitute a “Place of Worship/Assembly” which is 

entirely prohibited as a principal use in the zone in which the Fetterolfs’ property is located.3  

(Complaint, ¶ 36).  The NOV also allegedly asserts that Bible studies constitute a “studio school” 

within the zone, requiring conditional use approval and a fee for each class.  (Complaint, ¶ 41).  

The Fetterolfs claim that the Borough is threatening the Fetterolfs with fines of $500 per day and 

other costs if the Fetterolfs continue to conduct these religious activities. (Complaint, ¶10).   

C. The Fetterolfs Appeal the NOV 

 

On November 1, 2017, the Fetterolfs appealed the NOV to the ZHB. (Complaint, ¶¶ 56, 

61).  The ZHB Appeal hearings began on January 23, 2018 and have lasted several months.  

(Complaint, ¶ 57).  The latest hearing was on August 7, 2017.  (Complaint, ¶ 57).  Additional 

                                                 
3 The Fetterolfs’ interpretations of the NOV are inconsistent with the actual contents of the NOV.  

The NOV, which is attached to the Complaint as Exhibit A, goes to the overall improper use of 

the Fetterolfs’ property.  It does not assert a violation for certain individual events.      
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hearings are being scheduled and could reasonably last until the end of the year. (Complaint, ¶ 

58).  Accordingly, the ZHB Appeal is currently pending.     

D. The Fetterolfs Allegedly Continue to Suffer Irreparable Injury  

 

Up until the issuance of the NOV, the Fetterolfs claim that they used various locations on 

their property to meet with members of the public to study the Bible, to gather with others to 

worship, to share in religious fellowship and refreshment and provide for others to do so, and to 

help the religious works of others through raising funds.  (Complaint, ¶¶ 30-31).  The Fetterolfs 

also claim that they cancelled all religious activities on their property after the NOV was issued.  

(Complaint, ¶ 55). The Fetterolfs now wish to begin religious activities again, but claim that they 

cannot do so without incurring fines and costs as a result of the Borough’s enforcement of the 

NOV. (Complaint, ¶¶ 59, 60).    The Fetterolfs have requested a stay from the ZHB and the 

Borough, but both concluded that they had no power to grant such relief.  (Complaint, ¶¶ 61-62).  

The Fetterolfs claim that unless the Borough is enjoined from enforcing the NOV, the 

Fetterolfs will continue to suffer irreparable injury to their constitutional and statutory rights.  

(Complaint, ¶ 51).  The Fetterolfs also claim that they “have no adequate remedy to correct the 

continuing deprivations of their most cherished liberties” and because of the Borough’s ongoing 

violations of their rights, they “will continue to suffer the costs associated with defending the use 

of their property.”  (Complaint, ¶¶ 52-53).   

III. LEGAL STANDARDS 

A. Rule 12(b)(1) 

 

Rule 12(b)(1) provides for the dismissal of an action where the court lacks jurisdiction 

over the subject matter of that action. Fed. R. Civ. P. 12(b)(1).  When subject matter jurisdiction 

is challenged under Rule 12(b)(1), the plaintiff bears the burden of persuasion.  DeGenes v. 

Murphy, Civ. A. No. 07–1370, 2008 WL 450426, at *2 (W.D. Pa. Feb.15, 2008) (citing Kehr 
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Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406, 1409 (3d Cir. 1991)). “Without jurisdiction, the 

court cannot proceed at all in any case.” Alamgir v. Napolitano, 2:10-CV-00306, 2010 WL 

2723209, at *3 (W.D. Pa. July 8, 2010) (citations omitted).  “Ripeness affects justiciability; 

therefore, when a claim is unripe it should be dismissed pursuant to Rule 12(b)(1).” Robbins v. 

UGI Utilities/C. Penn Gas, 3:12CV626, 2012 WL 4434147, at *2 (M.D. Pa. Sept. 24, 2012) 

(citing Taylor Inv., Ltd. v. Upper Darby Township, 983 F.2d 1285, 1290 (3d Cir. 1993). 

When evaluating a Rule 12(b)(1) motion to dismiss, the court must distinguish between facial 

attacks and factual attacks. Gould Elecs., Inc. v. United States, 220 F.3d 169, 176 (3d Cir. 2000). 

When a defendant attacks a complaint on its face, he asserts that considering the 

allegations of the complaint as true, and drawing all reasonable inferences in favor of the 

plaintiff, the allegations of the complaint are insufficient to establish a federal cause of 

action.  Mullen v. Thompson, 155 F.Supp.2d 448, 451 (W.D. Pa. 2001). However, when 

the motion to dismiss attacks the existence of subject matter jurisdiction in fact, no presumptive 

truthfulness attaches to the allegation included in the plaintiff's complaint. Carpet Group Int'l v. 

Oriental Rug Imps. Ass'n, Inc., 227 F.3d 62, 69 (3d Cir. 2000) (quoting Mortensen v. First Fed. 

Sav. and Loan Ass'n, 549 F.2d 884, 891 (3d Cir. 1977)).  Thus, the Court may weigh all of the 

available evidence to satisfy itself that subject matter jurisdiction indeed exists.4  Id.  It is 

important to note also that the existence of disputed material facts will not preclude the Court 

                                                 
4 Since the Fetterolfs plead the existence of the pending ZHB Appeal, there is no need for 

evidence outside the Complaint.  However, the Borough respectfully requests that the Court take 

judicial notice of the Fetterolfs’ Notice of Appeal to the ZHB, a public record attached hereto as 

Exhibit A, or consider it under Rule 12(b)(1), to demonstrate that the Fetterolfs have appealed 

the NOV to the ZHB on the same grounds, among others, upon which they base their Complaint 

herein.      
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from evaluating the jurisdictional allegations set forth in the complaint.  Gould Elecs., Inc. V. 

United States, 220 F.3d 169, 176 (3d Cir. 2000). 

B. Rule 12(b)(6) 

 

To survive a Rule 12(b)(6) motion to dismiss, “a complaint must contain sufficient 

factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’”  Ashcroft 

v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 

(2007)).  Although the court must accept all the allegations in the complaint as true and view 

reasonable inferences in the light most favorable to the plaintiff, Erickson v. Pardus, 551 U.S. 

89, 94 (2007), the determination as to whether a complaint contains a plausible claim for relief is 

“a context-specific task that requires the reviewing court to draw on its judicial experience and 

common sense.”  Iqbal, 556 U.S. at 679 (citation omitted).  On a motion to dismiss, the “issue is 

not whether a plaintiff will ultimately prevail but whether [she] is entitled to offer evidence” in 

support of her claims.  United States ex rel. Wilkins v. United Health Grp., 659 F.3d 295, 302 (3d 

Cir. 2011). 

Whether viewed pursuant to Rule 12(b)(1) or Rule 12(b)(6), the Fetterolfs have failed to 

plead sufficient facts to justify the survival of the Complaint in the face of a motion to dismiss 

due to lack of ripeness.  

IV. ARGUMENT 

 

A. The Fetterolfs’ claims are not ripe because they have failed to exhaust their 

administrative remedies and there is no harm. 

 
Ripeness is a “jurisdictional inquiry, rooted in both the case or controversy requirement 

of our Constitution's Article III and judge-made prudential limitations on the exercise of judicial 

authority.” Congregation Anshei Roosevelt v. Planning & Zoning Bd., 338 Fed. Appx. 214, 216-

17 (3d Cir. 2009). The ripeness doctrine's “basic rationale is to prevent the courts, through 
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avoidance of premature adjudication, from entangling themselves in abstract disagreements.” Id. 

(quoting Abbott Labs. v. Gardner, 387 U.S. 136, 148 (1967)).  Ripeness, therefore, is “peculiarly 

a question of timing” as cases may later become ready for adjudication even if deemed 

premature on initial presentation.  Reg'l Rail Reorganization Act Cases, 419 U.S. 102, 140 

(1974). 

The Supreme Court developed a two-prong test for determining ripeness in the context of 

land-use disputes in Williamson County Regional Planning Comm'n v. Hamilton Bank of 

Johnson City, 473 U.S. 172 (1985).  The first prong requires that “the government entity charged 

with implementing the regulations has reached a final decision regarding the application of the 

regulations to the property at issue.” Id. at 186.  The second prong requires that the plaintiff must 

have exhausted the state's procedures for obtaining just compensation for a taking.  Id. at 194-95.  

The Third Circuit has specifically applied the first-prong of Williamson to land use 

disputes involving RLUIPA and other constitutional claims. See Congregation Anshei, 338 Fed. 

Appx. At 217 (Free Exercise Clause and RLUIPA claims); Taylor Inv., Ltd. v. Upper Darby 

Township, 983 F.2d at 1291 (due process and equal protection action under 42 U.S.C. § 

1983); County Concrete Corp. v. Township of Roxbury, 442 F.3d 159, 164 (3d Cir. 2006) 

(substantive due process and equal protection claims); see also South Allegheny Pittsburgh Rest. 

Enters., LLC v. City of Pittsburgh, 2016 U.S. Dist. LEXIS 126180, *28-31 (W.D. Pa. Sept. 16, 

2016) (raising the issue of ripeness as to a preliminary injunction and holding that the plaintiff’s 

§ 1983 claim was premature because the zoning board did not have an opportunity to render a 

final ruling).  The ripeness requirement aids in the development of a full record, provides the 

court with knowledge as to how a regulation will be applied to a particular property, may obviate 

the need for the court to decide constitutional disputes if a local authority provides the relief 
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sought, and shows the judiciary's appreciation that land use disputes are uniquely matters of local 

concern more aptly suited for local resolution.  Congregation Anshei, 338 Fed. Appx. At 217 

(citing Murphy v. New Milford Zoning Commn., 402 F.3d 342, 348 (2d Cir. 2005)).  Federal 

courts should not “become super land-use boards of appeals” because “[l]and-use decisions 

concern a variety of interests and persons” and “local authorities are in a better position than the 

courts to assess the burdens and benefits of those varying interests.” Sameric Corp. of Del. v. 

City of Philadelphia, 142 F.3d 582, 598 (3d Cir. 1998).   

 Murphy v. New Milford Zoning Commn., 402 F.3d 342, 348 (2d Cir. 2005), a Second 

Circuit decision which is heavily relied on by the Third Circuit in Congregation Anshei 

(discussed below), has substantially similar facts to the instant case.  In Murphy, a homeowner 

couple who held prayer group meetings in their home received a cease and desist order from 

their local municipality. Id. at 345.  Rather than appeal the cease and desist order to the zoning 

board, the plaintiffs proceeded with their suit in federal court, asserting that the cease and desist 

order violated, among other things, RLUIPA and their First Amendment rights to assemble 

peaceably and to exercise their religion freely.  Id. at 346.  The Second Circuit, in considering 

whether the plaintiffs’ claims were ripe, adopted Williamson's finality rule and employed a two-

step inquiry to determine whether the claims were ripe: (1) whether the town’s action inflicted 

injury on the plaintiffs; and (2) whether the existing record clearly defined the plaintiffs’ injury.  

Id. at 350-51.   

The court first determined that there was no injury to the plaintiffs because, importantly, 

an appeal to the zoning board would have stayed the enforcement of the cease and desist order.  

Id. at 351.  Further, the court reasoned that the town lacked the enforcement authority on which 

the claim of immediate hardship is premised. Id.   
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In regard to the second inquiry, the court held that the “the resolution of the constitutional 

and statutory claims … hinge on factual circumstances not yet fully developed.”  Id.  An appeal 

to the zoning board would have likely produced a record more conducive to the resolution of the 

issues since the zoning board would find facts and apply the pertinent zoning regulations.  Id. at 

351-52.  Consequently, the court held the plaintiffs’ claims were not ripe.   

Applying Murphy, the Third Circuit in Congregation Anshei similarly found that a 

RLUIPA claim was not ripe.  In Congregation Anshei, the Third Circuit affirmed the dismissal 

of the case until the plaintiff, a synagogue, had applied for a variance and the zoning board had 

issued a definitive decision on the application. 338 Fed. Appx. at 218.  In discussing the case, the 

Third Circuit held that the “factual record is not sufficiently developed to decide fully the 

RLUIPA claim” and if the plaintiff applied for a variance, “the Board would develop a record to 

determine the potential effect of the use, and whether (and, if yes, to what extent) the use is 

permitted.”  Id. The Third Circuit further stated: 

Permitting the Board to reach a final determination on a variance 

application may resolve the constitutional issues the Congregation alleges. 

For starters, it is not apparent that the Congregation has suffered any 

constitutional injury simply because it must apply for a variance; indeed, it 

appears the Yeshiva is still operating at the synagogue. Put simply, we do 

not know the extent, if any, of the Congregation's alleged RLUIPA injury 

without a final determination as to whether the Yeshiva will be permitted 

on the property. We do not even have a complete record from which we 

can address and determine the issue of whether there has been any burden 

on the Congregation and the Yeshiva, and whether that burden is a result 

of a compelling government interest and is implemented in the least 

restrictive means. 

 

Id. at 219.  In other words, the court did not find any injury nor did it find that a sufficient record 

had been created.   

 In the instant matter, the Fetterolfs’ claims are not ripe because they cannot show any 

injury, despite their contrary allegations, and a complete record which this Court can address and 
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determine the issues has not been formed.  Presumably, the Fetterolfs do not dispute the lack of a 

complete record, as they admit the ZHB Appeal is ongoing.  (Complaint, 58).  The ZHB has not 

heard all of the facts nor has it applied the pertinent zoning regulations and rendered a final 

determination.  This Court cannot therefore fully evaluate or narrow any of the issues raised in 

the Complaint without knowing the ZHB’s decision and the basis on which it may be rendered.   

The crux of this action seems to stem from the claim of a “continuing injury” the 

Fetterolfs are allegedly suffering.  However, no such injury exists because a landowner’s appeal 

from a zoning notice of violation/cease and desist order to a zoning hearing board automatically 

precludes the municipality from seeking enforcement of the notice until a decision by the zoning 

hearing board is rendered.  

In the above regard, pursuant to Section 909.1(a)(3) of the MPC, 53 P.S. § 10101 et seq., 

zoning hearing boards have exclusive jurisdiction to hear and render final adjudications in an appeal 

of a zoning enforcement action.  53 P.S. § 10909.1(a)(3)5 (emphasis added); see also Woll v. 

Monaghan Township, 948 A.2d 933, 937 (Pa. Commw. Ct. 2008) (explaining that if a landowner 

appeals a zoning enforcement notice, the MPC vests in the zoning hearing board exclusive 

jurisdiction to hear the appeal); Moon Township v. Cammel, 687 A.2d 1181, 1185 (Pa. Commw. 

Ct. 1997) (noting that "only the zoning hearing board can determine the correctness of a notice of 

violation"); Johnston v. Upper Macungie Twp., 638 A.2d 408, 412 (1994) (“[t]he language of 

section 909.1(a)(3) could not be clearer. That section expressly gives the zoning hearing board 

exclusive jurisdiction to ‘hear and render final adjudications’ in cease-and-desist order cases”); 

                                                 
5 Section 909.1(a)(3) of the MPC provides that “[t]he zoning hearing board shall have exclusive 

jurisdiction to hear and render final adjudications on the following matters: . . . [a]ppeals from 

the determination of the zoning officer, including, but not limited to . . . the issuance of any cease 

and desist order . . .” 
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Vieldhouse v. Warwick Twp. Zoning Hearing Bd., 2012 Pa. Commw. Unpub. LEXIS 364, *6 

(Pa. Commw. Ct. 2012) (confirming that the purpose of an appeal of a zoning notice of violation 

to the zoning hearing board was to determine whether there was sufficient evidence of a 

violation to uphold the notice).   

Pursuant to long-standing Pennsylvania law, immediately upon the timely filing of a notice 

of violation appeal, a municipality is precluded from seeking enforcement of the notice until the 

zoning hearing board conclusively determines that the cited violation(s) occurred.  See Borough of 

W. Conshohocken v. Soppick, 164 A.3d 555, 561 (Pa. Commw. Ct. 2017) (concluding that a 

borough lacked authority to pursue enforcement proceedings while a landowner’s Stop Work 

Order and underlying zoning violation appeal was pending before the zoning hearing board); 

Woll v. Monaghan Township, 948 A.2d at 937 (concluding that until the zoning hearing board 

rendered a final adjudication on a landowner’s notice of violation appeal, there was no 

conclusive determination of violation upon which the Township could commence an action 

before the magisterial district judge for sanctions); Sixth Angel Shepherd Rescue, Inc. v. Zoning 

Hearing Board, 2012 Pa. Commw. Unpub. LEXIS 394 (Pa. Commw. Ct. 2012) (stating a 

municipality’s enforcement of a cease and desist order was stayed pending the landowner’s 

appeal to the zoning hearing board); Vieldhouse v. Warwick Twp. Zoning Hearing Bd., 2012 Pa. 

Commw. Unpub. LEXIS 364 at *6 (“[i]f the [zoning hearing board] determines [on appeal from 

a zoning notice of violation] that a violation has occurred, then the municipality may pursue an 

enforcement remedy under section 617 or section 617.2 of the MPC”).  Thus, only after a zoning 

hearing board renders a final determination and/or a landowner’s administrative appeal rights 

have been exhausted may a municipality proceed with enforcement of a zoning notice of 

violation.   
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Here, the Borough initiated a civil enforcement action against the Fetterolfs on October 5, 

2017 through the issuance of the NOV.  On November 1, 2017, the Fetterolfs appealed the NOV to 

the ZHB.  Based on the foregoing legal authority, the moment the Fetterolfs filed the ZHB Appeal 

the Borough was prohibited from taking any enforcement action against them while the ZHB 

Appeal is pending.  In other words, the Fetterolfs can operate their property as they did before the 

NOV was issued because the enforcement of the NOV is stayed by operation of law.  Thus, the 

Fetterolfs have not, nor can they, suffer any harm as a result of the NOV until the ZHB renders a 

final determination with which the Fetterolfs disagree.  

The Fetterolfs are not suffering any injury and the ZHB has not developed a full record and 

rendered a final decision.  Accordingly, the Fetterolfs’ claims are not ripe for consideration by this 

Court.   
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V. CONCLUSION 

 

 For the reasons set forth herein, the Borough respectfully requests that this Court dismiss 

Plaintiffs’ Complaint in its entirety.   

 

 

 

Date:  August 14, 2018 

Respectfully submitted, 

BABST, CALLAND, CLEMENTS AND ZOMNIR, P.C. 

 

 

    By: /s/ Sean R. Keegan   

Leonard Fornella, Esquire 

Pa. ID No. 27921   

LFornella@babstcalland.com  

Sean R. Keegan, Esquire 

Pa. ID No. 316707   

SKeegan@babstcalland.com  

Alyssa E. Golfieri, Esquire 

Pa. ID No. 314369     

AGolfieri@babstcalland.com  

Two Gateway Center, 6th Floor 

603 Stanwix St. 

Pittsburgh, PA  15222 

Tel: (412) 394-5400 

Fax: (412) 394-6576 

Attorneys for Defendant, 

Borough of Sewickley Heights 
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CERTIFICATE OF SERVICE 

 I hereby certify that a true and correct copy of the foregoing BRIEF IN SUPPORT OF 

MOTION TO DISMISS was filed August 14, 2018, electronically through the Court’s 

CM/ECF system, which will send a notice of the electronic filing to the following: 

Randall L. Wenger, Esq. 

Jeremy L. Samek, Esq.  

Curtis Schube, Esq. 

Independence Law Center 

23 North Front St.  

Harrisburg, PA 17101 

(717) 657-4990 

 

 

       /s/ Sean R. Keegan   
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